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WORKERS’ COMPENSATION AND INJURY MANAGEMENT AMENDMENT BILL 2011 

Second Reading 
Resumed from 17 March. 

MR F.M. LOGAN (Cockburn) [9.19 pm]: I indicate to the government in the first instance that the opposition 
will be supporting the bill before the house. However, we wish to raise a number of issues relating to the 
provisions in the bill. We seek clarification from the Minister for Transport on how these provisions will work in 
practice. If the minister’s answers to my questions on the amendments that change and improve applications for 
hearing loss compensation for those workers over the age of 65 are in the negative — 

Mr T.R. Buswell: Can you repeat that? The Whip was berating me. 

Mr F.M. LOGAN: I will reiterate what I have just said because I know the minister had two people speaking to 
him at once. Firstly, I indicated that the opposition will be supporting this bill. However, we seek clarification 
from the minister on a number of provisions in the bill because we are still a little unsure. Members on this side 
of the house have had a briefing from the department, which we thank the minister for. The issues that I raised 
with the department have been answered to my satisfaction. I know that there are some other issues—I will run 
through them in a minute—that other members on our side of the house will seek to clarify with the minister. 
With respect to what I said about moving an amendment, depending on the minister’s answer relating to the 
provisions in the bill that improve access to compensation for those workers over the age of 65 who have 
suffered hearing loss, there is a slight complication in the way the bill is worded. It depends on what the 
minister’s answer is as to whether I move the amendment. He might be able to tell me that it is not a problem 
and therefore I will not need to move the amendment. 

Mr T.R. Buswell: Is your concern that they are not covered?  

Mr F.M. LOGAN: I will deal with it in my speech. It is about who gets covered. Will those people who are 65 
or over still be able to access compensation if they have not made a claim yet? It might just be a small group of 
workers who will fall into this hole.  

I acknowledge the work that has been done by the government in bringing this bill to the house. It is a substantial 
amendment to the Workers’ Compensation and Injury Management Act 1981. It comes about as a result of the 
legislative review that was undertaken in 2009 of the Workers’ Compensation and Injury Management Act, 
which was an extensive review that broke the changes sought by the government to the workers’ compensation 
act into two components, the first being the legislative review and the recommendations of the legislative review, 
most of which are included in this bill before the house. The first section addresses the provisions in the act and 
the second component will deal with other provisions and applications of the workers’ compensation act in 
practice at a later stage.  

As the minister indicated in his second reading speech, the bill before the house introduces a number of changes, 
the most important of which is the removal of age limits on workers’ compensation entitlements. Interestingly, 
as identified in the review, which I know the minister did not refer to in his speech because he was keeping it 
fairly tight, prior to the introduction of the Workers’ Compensation and Injury Management Act 1981, there was 
no limitation on access to workers’ compensation beyond the age of 65. As a result of the introduction of that 
act, which was based on the Dunn report, an age-based limitation to workers’ compensation was introduced. 
That was apparently done on the basis of what was seen to be unfairness at the time; that is, people might be able 
to get access to the pension as well as workers’ compensation entitlements, which I found to be an interesting 
historical development over the years. The impact of changes to the age entitlements is in line with the 
development of changes in society; that is, because of our improvement in nutrition and physical capability, 
people are working beyond the age of 65. I am not too sure that many members in the house would want to work 
beyond the age of 65. They probably will. 

Mr W.J. Johnston: Maybe in the other house. 

Mr F.M. LOGAN: That is right, unlike the other house.  

Mr J.C. Kobelke: Don’t be ageist!  

Mr F.M. LOGAN: Sorry, member for Nollamara. I will be very careful in what I say with an elder statesman 
such as himself in the house. 

We all know of people who are working beyond the age of 65. They may be working in a full-time capacity or 
they may be working part time. Until the proclamation of this bill, those workers are not covered by workers’ 
compensation under the Workers’ Compensation and Injury Management Act.  
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The other part of the changes to the age entitlements also covers access to compensation, not just for injuries, 
which is the primary point of the changes to age entitlements for the majority of people, but also for hearing loss, 
which are the changes to section 24A and section 31E of the act, which currently limit compensation for 
noise-induced hearing loss to workers up to the age of 65 years. I have an issue with this provision. Section 
24A(2)(b) states — 

in respect of a subsequent election by the worker under this section after a successful first election 
under paragraph (a) — 

This is about hearing loss — 

… 

(ii) where the worker has reached the age of 65 years or on the worker’s retirement from work 
before that age, where that noise induced hearing loss is any further percentage of that loss of 
hearing.  

It is proposed that that be replaced with — 

A worker is entitled to compensation under this section only in respect of noise induced hearing loss 
incurred after the date on which this section comes into operation and — 

For these purposes, it was 1991 — 

… 

(b) in respect of a subsequent election by the worker — 

Obviously the worker has lost their hearing, made a claim, had a further loss of hearing during their time at work 
and they are coming back for a second claim — 

under this section after a successful first election where the worker has reached the age of 65 years and 
at the time of the subsequent election the worker is retired from work.  

At the moment, the act prevents an application for compensation for hearing loss at the age of 65; that is, if 
application is not made by the time the worker is 65, it is hard luck.  

Mr T.R. Buswell: Which part of the bill are you referring to? 

Mr F.M. LOGAN: I am referring to clause 82, “Section 24A amended”, and I am reading it in conjunction with 
the act. Clause 82 seeks to remove the 65-year age limit and insert  “at the time of the subsequent election the 
worker is retired from work”. It appears that the clause removes the 65-year age limit. In the case of a now-
retired, 67-year-old worker who is yet to put in a first or subsequent claim, can the worker go to WorkCover with 
the results of a baseline hearing test conducted in 1984 and the results of this year’s review test determining his 
hearing has diminished by 20 per cent and put in an application for compensation? I am confused, minister, 
because clause 82(3) of this bill seeks to delete in section 24A(4) of the act “years.” and insert — 

years if the hearing loss occurred before the day on which the Workers’ Compensation and Injury 
Management Amendment Act 2011 section 82 comes into operation. 

Section 24A(2)(b)(ii) appears to state that, although the worker may have reached the age of 65 or 66, is retired 
from work and has not put in a claim, he can nevertheless now put in a claim to gain access to compensation for 
hearing loss. However, the amendments to section 24A(3) appear to negate that if the worker’s hearing loss 
occurred prior to the proclamation of the act. I am positive the advice the minister will get from the department 
will clear this up. However, I have constituents with this problem right now. One is aged 65 and one is aged 66. 
Both are still working. Both have been to WorkCover to put in their claim and both have been told that they 
should have put in their claim before they reached the age of 65. Their response is that they were still working 
and had not even thought about putting in a claim.  

In reading the amendments to the first part of section 24A and to section 31, which also deals with compensation 
for hearing loss and the election relating to hearing loss, it appears that the removal of the reference to the age 
limitation of 65 would overcome my constituents’ problems. However, the proposed amendments to section 
24A(3) seem to revert to the previous problem; that is, a worker who has reached the age of 65 before this 
legislation is proclaimed will not get a guernsey. The worker will not have an opportunity to apply for 
compensation. If that is the case, it will mean that a significant number of people who apply for compensation 
for hearing loss and who are yet to turn 65 at the beginning of this year will be dealt with and will be looked 
after. Their compensation will be paid and if they return to work and experience further hearing loss, they will be 
dealt with under this legislation. However, those workers who have turned 65 prior to the proclamation of this 
legislation and who have not put in an application for compensation will lose all right of access to compensation. 
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It appears that workers will be okay if they continue working after this legislation comes into force, but they will 
have to start all over again; that is, their baseline hearing loss data starts after this legislation is proclaimed and 
the worker will be compensated only for that hearing loss between the age of 65 and whenever they finally stop 
working. 

I cannot figure it out, minister, and I am seeking — 

Mr T.R. Buswell: I will try to get some more advice for you. The notes that I have here state that hearing loss 
that is incurred after a worker turned 65 but before the commencement of the amendments will not be 
compensated. 

Mr F.M. LOGAN: That is right; they will not be able to make a claim. 

Mr T.R. Buswell: Yes. 

Mr F.M. LOGAN: It seems to be out of sync with the other provisions introduced in section 24A(2)(b)(ii). 

Mr T.R. Buswell: Yes. 

Mr F.M. LOGAN: I cannot work out which is correct and I will be seeking the minister’s advice on that. 

Although there probably will not be many workers affected, the introduction of this bill will affect a significant 
number of hardworking people who have the baseline data and yearly hearing assessments to show that they 
have suffered hearing loss, but who have, rather than apply for compensation, just carried on working. Now, 
when they come to give up work, they will not get any compensation even though, like the member for Collie–
Preston, they are as deaf as a post! 

Mr M.P. Murray interjected. 

Mr F.M. LOGAN: His hearing is a bit better; he can actually hear me. 

Mr M.P. Murray: I have turned them up. 

Mr F.M. LOGAN: Apparently, the member has turned up his hearing aid.  

That is one issue the minister could resolve. If it means that the information the minister supplies to the house is 
in the negative and that yes, that group of workers will not be covered by this bill but will slip through the net 
and not get access to compensation, I will seek to move an amendment that applies retrospectivity to those 
workers. 

Mr T.R. Buswell: These are workers who are over 65, currently working and who have not made a claim. 

Mr F.M. LOGAN: Yes. They are aged 65 or above, have baseline information back to 1981 showing all their 
hearing loss, but have never put in a claim. 

Therefore, minister, I seek clarification with respect to age entitlements and that one provision in the bill. Labor 
members have no qualm with any of the other provisions about age entitlements. 

The introduction of the common law safety net is the other main provision in the bill for those workers who 
work for an employer who has failed to take out workers’ compensation coverage and who are currently denied 
access to common law action for their injuries. The safety net will allow proceedings to be instigated by injured 
workers to claim against the fund administered by WorkCover WA. Again, I congratulate the government for 
introducing that.  

Mr T.R. Buswell: Member, the genesis of that clause was a visit that I made, along with the member for 
Kingsley, to the house of a chap who had been injured—I am kicking myself that I can’t remember his name. He 
had been horribly injured in an accident at work and his employer was uninsured. I was the minister back then, 
and it was a real eye-opener for me. The member for Kingsley will talk about this, but meeting that family really 
brought home to me the disadvantage that this person was at through no fault of his own. 

Mr F.M. LOGAN: Absolutely; yes. 

Mr T.R. Buswell: There was a lot of concern about the cost impact of that, but it has turned out to be bearable.  

Mr F.M. LOGAN: That is great. 

Mr T.R. Buswell: Brian Hedges is the guy’s name. 

Mr F.M. LOGAN: It is something that I think the government should be congratulated on, because there are 
still a number of employers out there who are not insured. Employees would not know whether they are covered. 
They would not ask the employer whether he has workers’ compensation; they would just assume that he has, 
and it is only after the injury that they may find out that they are not covered.  
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Mr T.R. Buswell: And when they take action, it is against a proprietary limited company with almost no assets, 
so they have Buckley’s of getting a cent out of them through common law.  

Mr F.M. LOGAN: The third driver of the Workers’ Compensation and Injury Management Amendment Bill 
2011 and the legislative reform sought by the government deals with the dispute resolution process. The purpose 
is, again, to try to speed up the process of the dispute resolution within a workers’ compensation claim and to 
improve the efficiency of the workers’ compensation claim process and reduce the documentation requirements 
that are binding on all parties. The opposition’s concerns about the dispute resolution process, particularly the 
referral powers to arbitration under the act, will be raised by the member for Nollamara. We have questions also 
about the timing of those referral powers and the time process itself. One of the issues raised with me was the 
way this dispute resolution process is laid out—although it is agreed to and everyone supports it—particularly 
for those workers with stress claims, for example, which are always very, very tricky to deal with. They are 
tricky from both sides; from the side of the worker who is trying to express the stress that they are under, and 
from the insurer’s side, which doubts whether the stress is real. The conciliator or arbitrator must try to work out, 
even with the medical evidence before them, whether it is a justifiable claim and whether the worker should be 
compensated. They are always very, very tricky. Under the provisions of the legislation, will, for example, the 
insurers as representatives of the employer in this process be able to use the proposed dispute resolution process 
to drag out those types of claims? By going to arbitration to have a decision made on the claim, will employers 
be able to use the conciliation process to drag out claims, making the claimant a bystander in the process and 
using up whatever workers’ compensation payments are being made—quite often leaving the claimant with no 
payments at all—while trying to pressure the person to either accept a lesser amount or withdraw the claim 
altogether? That was one of our concerns about the dispute resolution process. It was not a major concern; it was 
just an issue that was raised with me. The dispute resolution process that will be introduced by way of this bill 
will be supported. I think this side of the house agrees that it will achieve what the government is trying to do. 
However, is there another side to it that will actually drag out certain contentious claims to the detriment of the 
person making the claim?  

The final set of the provisions are said to be miscellaneous amendments to address legislative anomalies and 
make efficiencies to improve the application of the act; they were listed in the second reading speech. One of the 
things I would like to address, which falls into the anomalies and efficiencies provisions, is clauses 84 to 87 of 
the bill. I will speak on this matter, as will the member for Balcatta. Those clauses refer to the introduction into 
the act by this amending bill of a reference to “pleural plaques (diffuse pleural fibrosis)”. The issue that we will 
raise is what is meant by “pleural plaques” and the issue of diffuse pleural fibrosis. We were advised by the 
department that that wording “pleural plaques (diffuse pleural fibrosis)” is already in schedule 3, and that all the 
government is doing is seeking to refer to this particular provision in the act. We are not going to challenge that; 
I think that is quite correct. The Asbestos Diseases Society of Australia, in documentation that the member for 
Balcatta will refer to, was clearly of the view that, by amending the act, the government was trying to broaden 
the term of pleural plaques beyond that of diffuse pleural fibrosis, which is referred to in schedule 3. The 
department advised the Asbestos Diseases Society in writing in two documents it received that the act will be 
amended to cover pleural plaques, but those documents did not refer to “diffuse pleural fibrosis”, so the society 
then assumed that it was being broadened to cover the whole range of pleural plaques. The society subsequently 
received advice from the department that, no, that was not what was being done, and that it was just referring to 
those provisions currently in schedule 3 of the act in the four clauses of the bill I have just referred to. 

The issue that I raise, and I have also raised it with the department, is that limiting the application for access to 
the medical panel that deals with mesothelioma and asbestos to those people suffering “pleural plaques (diffuse 
pleural fibrosis)” would narrow it down to literally, according to Bill Musk—Australia’s leading medico in the 
area of asbestosis—a handful of people.  

Mr T.R. Buswell: Bill Musk is involved with the Busselton study. 

Mr F.M. LOGAN: Yes, it is the same person. 

Mr T.R. Buswell: Whom you nearly funded, and we did! 

Mr F.M. LOGAN: Yes; the minister did a great job there. Well done! We found that money after all! 

Mr T.R. Buswell: I will tell the member a funny story, if that is all right. Bill Musk and Digby Cullen came to 
my office. 

Mr F.M. LOGAN: I know both of those reprobates! 

Mr T.R. Buswell: They were there to discuss a request for some funding for the science budget for the 
Busselton study. They got onto the issue of the health benefits of red wine. Bill Musk thinks that is an outrage, 
but Digby Cullen does not. In that one-hour appointment, they spent 55 minutes arguing about the benefits of red 
wine and five minutes on the issue! 
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Mr F.M. LOGAN: The good thing is that they did get the money for that very important, internationally 
recognised study. Bill Musk is a respiratory physician at Sir Charles Gairdner Hospital. He sent a paper on the 
issue of pleural plaques to the Clerk of the Executive Council here at Parliament House. I am not too sure if the 
minister received a copy of this paper. For some reason it did not go to the minister. Dr Musk refers to the whole 
issue of benign asbestos-related pleural diseases. It does not matter what type of pleural plaque it is, people do 
not get pleural plaque unless they have been exposed to asbestos, so it is an asbestos-related disease. It may not 
develop into asbestosis or mesothelioma; nevertheless, it is an asbestos-related disease and it can be very painful 
for the sufferers, depending on the type of pleural plaque they have. I have a document before me—the member 
for Balcatta will refer to other cases—which reads — 

The following is an explanation of the pleural manifestations of asbestos exposure which include four 
specific entities, namely: parietal pleural plaques, diffuse pleural fibrosis, rounded atelectasis, and 
benign asbestos effusion … 

There is considerable overlap among these four disease processes (drawing 1) — 

That is a diagram I have before me — 

with various combinations of manifestation. For example, a patient with benign asbestos effusion may 
subsequently be found to have diffuse pleural fibrosis, or a patient with parietal pleural plaques may 
develop rounded atelectasis. 

Effectively, this diagram shows four different types of pleural plaques. The member for Balcatta will explain that 
there are a number of other subsets or forms of pleural plaques, only one of which is diffuse pleural fibrosis. I am 
not too sure why that was referred to in schedule 3, as opposed to all the other forms of pleural plaques. I do not 
know the history of its inclusion in the bill, and it may be that the other forms of pleural plaques were not known 
at the time. I am not too sure. The point is that the bill as it stands will limit the application to literally a handful 
of people. 

Mr T.R. Buswell: I understand the point. Can I get a copy of that paper? 

Mr F.M. LOGAN: Madam Acting Speaker (Ms L.L. Baker), I seek leave to table this document for the 
remainder of today’s sitting. It is an explanation of benign asbestos-related pleural diseases from Dr Bill Musk, 
respiratory physician at Sir Charles Gairdner Hospital. 

[The paper was tabled for the information of members.] 

Mr F.M. LOGAN: That is the issue with pleural plaques. I know that the member for Balcatta will go into 
further detail when he speaks on the bill. When I raised this issue with officers of the department, the initial 
response was that they understood what I was talking about and they could see my argument but they did not 
know, if they were to include reference to the other plaques or just a general reference to pleural plaques 
regardless of the subset of pleural plaques, what impact that would have on the financial bottom line and how 
many people would be seeking compensation. They may get access to compensation anyway, if their disease 
develops into asbestosis or mesothelioma. This is only about those people who have access to the schedule 3 
pathway for asbestos-related compensation. With the amendment contained in the bill, only those people who 
have diffuse pleural fibrosis can access the schedule 3 pathway. As I suggested to the department, if we cannot 
have that information in time for the debate, it is relatively straightforward to get a general rule of thumb from 
Dr Musk, who deals with most people with asbestos-related diseases in the whole of Western Australia. Dr Musk 
will be able to give the minister an idea of how many people this will affect. The member for Balcatta may 
suggest a figure. 

Mr T.R. Buswell: There is a chance that most of these people will develop asbestosis or mesothelioma anyhow 
and be captured by it. 

Mr F.M. LOGAN: That is right. According to Dr Musk, they will carry on living their lives with pleural 
plaques. In many cases, it is very painful and debilitating. But they will not get schedule 3 access; they will have 
to go through the normal workers’ compensation process, which will be a nightmare for them, whereas going 
through the schedule 3 process for an asbestos-related disease will be far easier for them. If the department is 
able to come up with a rough guide to the number of people who would be able to access schedule 3 if the bill 
referred just to pleural plaques and the figure is in the hundreds as opposed to the thousands, there is a possibility 
of making an amendment to the bill in the other place simply to remove the words “diffuse pleural fibrosis” and 
just refer to “pleural plaques” to catch them. If the minister talks to his department later on, he may find that its 
officers have already done that work. I spoke to the department a few weeks ago about possibly doing that work 
and talking to Bill Musk to get an idea of how many people will be captured by this proposed change. 

Mr T.R. Buswell: We probably will not get to the consideration in detail stage until Thursday. 
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Mr F.M. LOGAN: I thank the minister. It will be a very important change, if we can bring it about. I do not 
think it will have a massive impost on WorkCover WA and workers’ compensation in Western Australia, but it 
will be a substantial assistance for those workers who are suffering a debilitating form of asbestos-related disease 
that is not currently addressed by the act. That is another provision on which the opposition will be seeking to 
gain further information.  

That concludes the issues I have on this bill. There will be a number of speakers on this side who will seek 
further clarification on this and I imagine they will be raising those issues tomorrow. I thank members and I 
conclude my comments. 

Debate adjourned, on motion by Mr R.F. Johnson (Leader of the House).  
 


